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BRIEF FOR APPELLANT 


Issues Presented 


I. Whether the removal from the trial of a co-defendant being tried 


jointly with appellant, coupled with the trial court's remark to the jury 


that the co-defendant's case had been "@isposed oft, violated appellant's 


right of cross-examination secured by the Confrontation Clause of the Sixth 


Amendment. NG 


II. Whether the trial court erred in denying appellant} s motion for a 


judgment of acquittal where the only evidence of the events of the alleged 


crime was the testimony of a witness who, according to hospital records, was 


in a state of acute alcoholic intoxication at the time of 


the alleged events. 


the occurrence of 


The present case has not been before this Court previously, except 
upon the petition for leave to appeal in forma pauperis and upon & motion 


for release pending appeal. 
Statement of the Case 


Appellant was tried in the court below on one count of robbery (D.C. 
Code, §22-2901) and one count of assault with a dangerous weapon (D.C. Code, 
§ 22-502) both arising out of the same alleged factual circumstances. He 
was acquitted on the robbery charge, convicted of the assault and, by judg- 
ment dated January 5, 1968, sentenced to imprisoument for a term of three 
to nine years. By order dated March 26, 1968, this Court granted appellant's 
petition for leave to appeal in forma pauperis. This Court has jurisdiction 
under 28 U.S.C. §§1291 and 1294(1)- 

Appellant's trial lasted for two days, commencing on December 6, 1967, 
as a joint trial with one Andre D. Diggs (fr. 1). The only evidence of 
facts that could be construed as constituting the alleged offenses was the 


testimony of a sailor, the alleged victim, who had been on a 72-hour pass 


with his "buddy" in the District of Columbia at the time of the alleged 


\ 
offenses (Tr. 3-4). He testified, in substance, that while talking with 
gome women on the street in the vicinity of 7th and M Streets, Northwest, 
‘ he-was approached by appellant and Diggs who held a broken whiskey bottle 


ee 


There were only two other witnesses, both of whom simply testified that 
they had seen appellant and Diggs with the sailor at about the time of - 
the alleged occurrence (Ir. 44, 49). 


| 
to his throat and took his sailor's hat and a pair of sunglasses (fr. 7-12). 


The evidence was essentially identical with respect to appellant and Diggs; 

indeed, the sailor testified that he did not "know for sure" which of the 
two had held the broken bottle to his throat (Tr. 11). | 

At the commencement of the second day of the trial on Decenber 7 defen- 

dant Diggs was apparently not present. The record reveals no explanation 
to the jury regarding his disappearance from the trial mil the presentation 
of evidence had been concluded. Then, at the outset of its instructions to 
the jury, the trial court stated (Tr. 56): | 


The case of Andre D. Diggs has been disposed of and 
you are not to be concerned as to what the disposi- 
tion was because that is no matter for you to con~ 
sider. 
Returning to the testimony of the sailor, after describing how he had 
been assaulted and robbed, he further testified that sere thereafter 
he "passed out" and next regained consciousness in the Bethesda Naval 
Hospital (Tr. 9-10). On eross-examination he stated that he did not re- 
member whether he had regained consciousness on the Saturday, Sunday or 


Monday following the alleged Friday evening events and that actually he did 


not "remember much what heppened" (Tr. 28). Following his ca testimony 


concerning the state of his recollection, the prosecuting attorney revealed 


the existence of a hospital record stating that the sailor vas quite drunk 
at the time of his admittance to the Naval Hospitel (Tr. 2). The trial 
court expressed its view of this development by stating, in conference at 
| 


the bench (ibid.): | 
| 


2/ The court reporter noted no appearance for Diggs’ attorney at the out- 
set of the December 7 proceedings (Tr. 33), in contrast to the notation 
of his appearance at the outset of the previous ae) proceedings (Tr. 1). 


-i- 


You mean to say that the hospital, the Naval 
hospital at Bethesda, says that this man was 
drunk? I don't know what you are trying this case 
for. 
Despite this view, and the fact that the hospital record stated that the 
sailor had been "found unconscious" and was "undoubtedly drunk" and referred 
to his "acute alcoholic intoxication" (Tr. 53), the triel court denied 


appellant's motion for a judgment of acquittal (Tr. 55). 
Argument 


I. The Removal from the Trial of the Co-defendant being tried. Jointly with 
Appellant, Counled with the Surrounding Circumstances, Violated Appellant's 
Rights under the Confrontation Clause of the Sixth Amendment. 


In the recent case of Bruton v. United States, — U.S. —, 20 L.Ed.2d 


476 (May 20, 1968), there was admitted in evidence during a joint trial of 
Bruton and a co-defendant, one Evans, testimony concerning an oral confession 
by Evans implicating both himself and Bruton in the commission of an alleged 
bank robbery. Although the trial judge had instructed the jury that Evans’ 
confession was not to be considered in determining Bruton's guilt or innocence 
because as to him it was inadmissible hearsay, the Court held that "because 
of the substantial risk that the jury, despite instructions to the contrary, 
looked to the incriminating extrajudicial statements in determining .. - 
[Bruton's] guilt, admission of Evans! confession in this joint triel violated 
- « - [Bruton's] right of eross-examination secured by the Confrontation Clause 
of the Sixth Amendment." 20 L.Ed.2d at 1479. This holding overruled the case 
of Delli Paoli v. United States, 352 U.S. 232 (1957); and the long-standing 
practice of such cautionary instructions that had been sanctioned by that 
case. In the present case there was apparently followed the common practice 


employed where circumstances warrant the discontinuance of proceedings against 


=$- 


one defendant’ during the course of a joint trial -—- that of continuing the 
proceedings solely against the remaining defendant. It is appellant's 
position that under the circumstances present here, that Be resulted 
in a violation of appellant's substantial rights and its use compels a 
reversal of appellant's conviction under the rationale of Bruton. 

In the present case, as we have seen, in the middle of the joint trial 
of appellant and Diggs the latter simply disappeared from the trial. The 
only explanation given to the jury as to his disappearance Ves the trial 


court's statement that Diggs' case had been "disposed of." /This left the 


| 
jury to surmise either that Diggs had pleaded guilty or that the government 


had dropped the charges against him. Whatever the more likely conclusion 
to be drawn or the one that was in fact drawn by the jury, bearly there 
existed a "substantial risk" that the jury concluded that the disposition 
of Diggs' case had taken the former course — that Diggs na entered a 
plea of guilty. Such a plea, of course, would constitute an admission of 
the crime at least to the same extent as would a eentonaice! E.g., United 
States v. Doyle, 348 F.2d 715, 718 (2d Cir.), cert. denied, 362 U.S. 843 


(1965); Robinson v. United States, 329 F.2d 156, 158 (9th Cir.), cert. 
| 
| 
| 
wee substantial risk that the jury assumed that Diggs had admitted 


denied, 379 U.S. 859 (1964). 


his participation in the alleged crime must be further viewed in the context 
of the evidence before the jury against him and appellant. | “As noted earlier, 
the evidence was substantially identical against both defendants. The 
testimony of the complaining sailor implicated both aarenidate to the same 
degree. And as to one of the essential elements of the crime of which 


| 
appellant was ultimately convicted, i.e., the use of a "dangerous weapon", 


the sailor was unable to say which of the two defendants had actually held 


Gre 


the broken bottle to his throat. In such circumstances, particularly 
where the conviction of assault with a deadly weapon of either defendant 
must depend upon the statutory provision permitting aiders and abettors to 


be charged as principals, any form of admission by one defendant incriminates 


the other every bit as much as a confession by one in which he refers to the 


other by name. See People v. Walsh, 245 N.Y.S.2d 472 (App. Div. 1963), re- 
versing a conviction because of the reception of a co-defendant's guilty 
plea in the presence of the juwy, where other circumstances before the 

jury implicated both defendants as joint participants in the crime. 

There was, thus, a substantial likelihood that the jury in the present 
case assumed, in the context of evidence of joint participation in a crime 
by appellant and Diggs, that Diggs had admitted his own participation in 
that crime, thereby implicating appellant in the crime. Since as in Bruton 


(20 L. Ed. 24 at 480), Diggs did not take the stand, appellant was not in a 


3/ D.C. Code, §22-105. 


4/ This Court has already held that a confession by one co-defendant which 
does not refer to'the other by name may result in as much prejudice to 
the other as one referring to him by name. Greenwell v. United States, 
119 App. D.C. 43, 50, 336 F.2d 962, 969 (1964), cert. denied, 380 U.S. 
923 (1965); Jones v. United States, 119 App. D.C. 284, 287-88, 342 F.2d 
863, 866-67 (1964). In Greenwell, 336 F. 2d at 969, the Court stated: 


But with Greenwell and Seals on trial before the same jury at 

the same time charged with the same crime, and with other evi- 

dence in the case connecting the co-defendants in the comis- 

sion of the crime, it is difficult to believe that the jury was 

unable to divine who the "anonymous nobody' referred to in the 
- confession was. 


So, too, here in the same context it is difficult to believe that a jury 
assuming that Diggs had admitted his participation in the alleged joint 
erime would not likewise assume that his admission was tantamount to a 
statement that he and appellant had committed the crime as charged. 
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position to nnectermaine him and was thus denied his constitutional right 

of confrontation. And the trial court's instruction to the jury respecting 

Diggs not only added significantly to the basis for the juryts probable 

assumption that he pleaded guilty by pointing out that his case had been 

disposed of, but, insofar as it was an attempt to have the jury forget about 
E | 


Diggs, was based on the very assumption as to the intellectual abilities of 
juries that was rejected by the Court in Bruton. 


II. The Triel Court Erred in Denying Appellant's Motion for Acquittal. 


Appellant.is now serving a prison sentence of three to nine years based 
essentially on the testimony of a man who, the overwhelming weight of evidence 
indicates, was drunk at the time of the occurrence of the events as to which 
he testified. He was so drunk that immediately following the alleged occur— 
rence he passed out and did not regain consciousness until perhaps several 
days thereafter. He admitted that his recollection of the events was not 


| 
good, although he was somehow able to testify with some exactness as to 


> 


appellant's alleged assault upon him and to identify appellant unequivocally 


as one of his assailants. When the trial judge learned of the existence 


| . 

5/ Just as the Court in Bruton found no need to speculate as to what might 
have happened had Bruton called Evans to the stand and attempted to cross- 
examine him, we need not speculate as to whether Diggs might have freely 
testified had appellant attempted to call him as a witness. And see 
Douglas v. Alabama, 380 U.S. 415, 420 (1965), in which it was held that 
the petitioner's right of confrontation was violated where the witness 
may have improperly invoked his privilege against self—incrimination 
but there was no suggestion that his doing so had been procured by the 
petitioner. In any event, the appellant here had no basis for attempting 
to cross-examine Diggs until the close of the evidence when the trial 
court stated that Diggs' case had been disposed of; even then, he did 
not know whether in fact Diggs had pleaded guilty. If he had not, it 
may surely be assumed that he would have invoked his privilege against 
self-incrimination. And even if he had in fact pleaded! guilty, the 
evidence introduced at the trial (Tr. 9) indicated the possibility that 
he was still subject to indictment on a separate offense arising out of 


the same general circumstances. 
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of the official hospital record disclosing his intoxicated state he expressed 
surprise over the fact that the government was even bothering to prosecute 
the case against appellant. While prosecutorial discretion may not be sub- 
“ject to review by this Court, the abuse of judiciel discretion which resulted 
in a denial of appellant's motion for acquittal and in sending this highly 
mreliable and insufficient evidence to the jury is subject to review and 


alone warrants a reversal of appellant's conviction. 


Conclusion 


For the foregoing reasons, appellant's conviction should be reversed. 


Respectfully submitted, 


MICHAEL JOSEPH 


Attorney for Appellant 
(Appointed by This Court) 


October 18, 1968. 


Certificate of Service 


I certify that I have served the foregoing brief upon the appellee 
herein by this day causing a copy thereof to be hand delivered to the 
| 
office of the United States Attorney for the District of Columbia, United 
| 


States Courthouse, Washington, D.C. 


October 18, 1968. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1) Is appellant entitled to a reversal where he claims 
for the first time on appeal that he was prejudiced by the 
removal of a co-defendant from trial when the charges 
against the co-defendant were dismissed out of the pres- 
ence of the jury and when the jury was admonished not 
to concern itself with the disposition of his case? 

2) Did the trial judge err in denying appellant’s mo- 
tion for a judgment of acquittal where the complainant 
identified the appellant as one of his assailants, two wit- 
nesses placed the appellant and complainant together at 
the pertinent time, and where Defendant’s Exhibit 2 in- 
troduced in evidence during the Government’s case-in- 
chief corroborated the complainant’s testimony? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


Proceedings Below 


By a two-count indictment filed on June 28, 1967 in 
Criminal No. 814-67 the appellant, Contee Harris, and a 
co-defendant, Andre G. Diggs, were charged with robbery 
(22 D.C. Code § 2901) and assault with a dangerous 
weapon (22 D.C. Code § 502). 

On December 6, 1967 the case came on for trial before 
Chief Judge Curran and a jury. Some time after the 
commencement of the case, the Government moved to dis- 
miss the charges against co-defendant Diggs. The motion 
was granted and co-defendant Diggs was released. The 


(1) 


2 


case against the appellant continued and was terminated 
on December 7, 1967 upon the jury’s verdict of not guilty 
on the charge of robbery and guilty on the charge of as- 
sault with a dangerous weapon. 

On January 5, 1968 the appellant was sentenced to a 
term of three (3) to nine (9) years, said sentence to be 
consecutive to the sentence imposed in Criminal No. 1211- 
66. The judgment and commitment were filed and this 
appeal followed. 


The Trial 


United States 
- Columbia on April 1st and 
time during the late night hours of Saturday, April 1st, 
woman, who had asked him for di- 
M Streets (Tr. 6). While in the vi- 
Streets, the complai 
d some women (Tr. 8). 
omplainant a girl for 
titution but complainant Smith did not 
Apparently at appellant’s 
alley to discuss 


that while in the alley the ap- 
pellant and Diggs taking his hat 
and sunglasses and tha bottle was held 
to his throat. Fireman Smith was 
pants or they would cut his throat. 
was performed on him, he was told “not to run or any- 
thing” or he would be killed. Both men then fled down the 
street. The complainant left the alley and after going 
about two blocks passed out. When he came to he was in 
Bethesda Naval Hospital. (Tr. 8-11, 15, 17, 41-43) The 
complainant Smith identified the appellant as the man 
who held the broken whiskey bottle to his throat (Tr. 11, 
42-43). 
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In corroboration of the complainant’s testimony the 
Government presented as witnesses Rolita Monroe and 
Ethel Ritz. Rolita Monroe testified that at about mid- 
night on April 1st she observed the complainant Smith at 
7th and M Streets talking to the appellant Harris (whom 
she had known for about 1 year) and co-defendant Diggs 
(Tr, 42-45). Ethel Ritz testified that on the night of 
April 1st or 2nd she observed the complainant Smith 
standing with the appellant Harris (whom she had known 
for two or three years) at 7th and M Streets (Tr. 48-50). 

During the Government’s case in chief, appellant’s trial , 
counsel moved into evidence the hospital records pertain- 
ing to the complainant (Defendant’s Exhibit 2). These 
records further corroborated appellant’s testimony that he 
had been assaulted (Tr. 89, 53-54) .2 After reading a por- 
tion of Defendant’s Exhibit 2 to the jury the Government 
rested. Appellant’s trial counsel moved for a judgment of 
acquittal on both counts which motion was denied. (Tr. 
55) The defense presented no further evidence, 


In his charge to the jury the trial judge instructed: 


The case of Andre D, Diggs has been disposed of and 
you are not to be concerned as to what the disposition 
was because that is no matter for you to consider. 
(Tr. 56.) 


At the close of all the instructions the appellant’s trial 
counsel expressed his satisfaction with the charge and the 
jury took the case (Tr. 68). 


4 
ARGUMENT 


Appellant’s contentions that a 
of the co-d 

rights and b) the court erre 
motion for 2 judgment of acquit 


(Tr. 6, 30, 32, 33, 56) 


a) Towards the close of the first day of trial* (Decem- 

: per 6), for reasons not reflected in the record, the Gov- 

ernment moved the court to dismiss the indictment as to 

defendant Diggs. This motion was granted and the de- 

fendant Diggs was released in this case. The case was 
following day (December 7) as to the appel- 

that the motion to dis- 

miss was no i jury’ e nor was the 

defendant Diggs’ absence fr 

the jury. The only reference as t 

by the court in its instructions to the ju 

they were admonished that: 


The case of Andre D. Diggs has been disposed of and 
you are not to be concerned as to what the disposition 


was because that it no matter for you to consider. 
(Tr. 56.) 


The appellant claims for the first time on this appeal 
that the removal of Diggs coupled with the court’s com- 
ment violated appellant’s right of cross-examination as 
guaranteed by the Constitution. 

Appellee submits that since this claim was not raised 
below and since no objection was made to the court’s in- 
struction to the jury, this Court should not now consider 
this belated claim. See Fed. R. Crim. P, 30, 52. The fact 


—+— 

2 The last reference to the defendant Diggs’ trial counsel, Louis 
Pappa, Esquire, appears at page 30 of the transcript. The first day 
of trial was completed at page 32 0: ipt. d day 
of trial commences at page 33 0 ipt. ce to 
Mr. Pappa is contained thereon. 

ceedings it appears that the case was 

fendant Diggs in the J udge’s chambers an 
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that the appellant’s experienced trial counsel did not move 
for a mistrial at the time the case against Diggs was dis- 
missed and did not object to the court’s comment to the 
jury indicates that he did not see any prejudice resulting 
to appellant. 

In any event, the appellee is at a loss to see how the dis- 
missal of the charges against Diggs deprived appellant of 
his right to cross-examination. We submit that there is 
absolutely no similarity between Bruton® and the pres- 
ent case. Moreover, the dismissal did not take place in 
the presence of the jury nor were they told that the 
charges were dismissed as to the defendant Diggs. To 
avoid speculation about his absence the court specifically 
admonished the jury not to concern themselves with the 
disposition of his case. Assuming arguendo that they vio- 
lated this directive, nothing was done or said which would 
cause them to settle on the conclusion that Diggs was ab- 
sent because he pleaded guilty. They could just have 
easily concluded that the charges against Diggs were 
dropped (as was the case), that he was granted a mis- 
trial, that the court granted him a judgment of acquittal 
or that he was severed from this trial for any one of 
several reasons, e.g., he jumped bond, he was sick, his law- 
yer was unable to continue. 

Appellee submits that the removal of Diggs without ex- 
planation other than the cautionary instruction was in 
full accord with the law. See United States v. Crosby, 294 
F.2d 928 (2d Cir. 1961), cert. denied sub nom Mittleman 
v. United States, 368 U.S. 984 (1962) ; United States v. 
Kelly, 349 F.2d 720, 767 (2d Cir. 1965), cert. denied, 384 
U.S. 947 (1966). 

b) Appellant contends that the trial judge committed 
reversible error in denying the motion for a judgment of 
acquittal. Appellant contends that the motion should 
have been granted because the evidence indicates that at 
the time of the offense the complainant was intoxicated. 
We disagree. 

A motion for judgment of acquittal should be denied 


3 Bruton Vv. United States, 391 U.S. 128 (1968). 
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where the evidence, when viewed in the light most favor- 
ould find 


rnment, is such 
le doubt. 


App. D.C. 389, 
US. 837 (1947). 


motio 
97 U.S. App. D.C. 


standard it is clear that the trial 
identified the appel- 
his identification by 
placing t together at the 
pertinent time. ntroduced 
in evidence during th 
further corroboration. The 
for their evaluation. 
to accept or rej 
ell have found that in 
accurately 
decision to make and 
gment for theirs. 


CONCLUSION 


E, appellee respectfully requests that the 


WHEREFOR 
judgment of the District Court be affirmed. 
Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RoperT S. BENNETT, 
Assistant United States Attorneys. 
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